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The Basics of FMLA
How employers should comply with 
the Family and Medical Leave Act

The Family and Medical Leave Act 
(FMLA) entitles eligible employees 
of covered employers to take unpaid, 

job-protected leave for specified family 
and medical reasons. However, should an 
employer fail to comply with the FMLA 
requirements, the employer could be 
subjecting itself to litigation and possibly 
fines from the Department of Labor. 

“There are a lot of obligations on the 
employer. To the extent that you’re not 
aware of these, you should contact an 
attorney to make sure you’re following the 
strict requirements of the FMLA,” says 
Michael B. Dubin, a member at Semanoff 
Ormsby Greenberg & Torchia, LLC. 

Smart Business spoke with Dubin about 
employer compliance with the FMLA.

What does the FMLA allow employees to do?
Eligible employees are entitled to 12 
workweeks of unpaid leave in a 12-month 
period for:
■  The birth of a child and to care for the 

newborn child.
■  The placement with the employee of a 

child for adoption or foster care and to 
care for the newly placed child.

■  To care for the employee’s spouse, child or 
parent who has a serious health condition.

■  A serious health condition that makes the 
employee unable to perform the essential 
functions of his or her job. 

■  Any qualifying exigency arising out of 
the fact that the employee’s spouse, 
son, daughter or parent is a covered 
military member on ‘covered active 
duty;’ or 26 workweeks of leave during 
a single 12-month period to care for 
a servicemember with a serious injury 
or illness if the eligible employee is the 
servicemember’s spouse, child, parent or 
next of kin (military caregiver leave).

What employers are covered by FMLA?
The FMLA only applies to employers that 
meet certain criteria. A covered employer 
includes a private-sector employer with 
50 or more employees in 20 or more 
workweeks in the current or preceding 
calendar year; and public agencies and public 
or private elementary or secondary schools, 
regardless of the number of employees.  

What employees are eligible for FMLA leave?
Employees are eligible if they: have been 
employed by a covered employer for at least 
12 months, which need not be consecutive; 
had at least 1,250 hours of service during the 
12-month period immediately preceding the 
leave; and are employed at a worksite where 
the employer employs at least 50 employees 
within 75 miles.

Can an employee take intermittent leave?
Under certain circumstances, an employee 
may take FMLA leave on an intermittent 
or reduced schedule basis. That means an 
employee may take leave in separate blocks 
of time or by reducing the time worked 
each day or week for a single qualifying 
reason. When leave is needed for planned 
medical treatment, the employee must make 
a reasonable effort to schedule treatment 
so as to not unduly disrupt the employer’s 
operations. Employers must be careful to 
accurately track intermittent leave.   

Can an employee be terminated at the 
conclusion of the 12-week leave?
Upon return from FMLA leave, an 
employee must be restored to his or her 
original job or to an equivalent job with 
equivalent pay, benefits, and other terms and 
conditions of employment. However, there 
is a limited exception for ‘key employees’ 
where reinstatement will cause ‘substantial 
and grievous economic injury.’

Many employer FMLA policies provide 
that if an employee fails to return to work 
at the conclusion of the 12-week leave, 
the employee will be deemed to have 
abandoned his or her job and/or will be 
automatically terminated. Employers are 
discouraged from maintaining this type of 
policy as it may be deemed a violation of an 
employee’s rights under the Americans with 
Disabilities Act (ADA). At the conclusion 
of an employee’s FMLA leave, employers 
should consider whether the employee will 
be able to perform the essential functions 
of the job with or without a reasonable 
accommodation (pursuant to the ADA), 
which may include additional time off 
following FMLA leave.

If confronted with an issue under FMLA, 
employers are cautioned to contact an 
attorney to ensure they are acting in 
conformity with the FMLA and avoiding 
the numerous pitfalls inherent in complying 
with the FMLA. ●
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